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Commissioner, Central Tax, Ahmedabad-South

g srfieral o1 = gd gar Name & Address of the Appellant / Respondent
M/s. Gujarat Medicraft Pvt. Ltd.
Ahmedabad

PIS Al 39 AT XY W AT AT HRAT § A 98 I MY B Uiy FenRefy A qamg wu wew sy B
ot TT GAIIETT SIS SRS B} Al o |

Any person a aggrieved by this Order-In-Appeal may file an appeal -or revision application, as
the one may be against such order, to the appropriate authority in the following way :

IR WRPR ST TG e -
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) afr AT @ T @ Aol ¥ oig W T REM ¥ R WueMR U1 oM eREM H O e e § g
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(i) In case of any loss of goods where the loss occur in transit from a factory to @ warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country' or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b) In case of rebate of duty of excise on goods exported to-any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. - . o

(M A I o1 YA R R aRa & a1e) (ot W e B frifa R Tar A g

{¢)  Incase of goods exported outside India export to Nepal or Bhutan, without payment of
duty. - s ~ ' : : .
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is. passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. -
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-in-Appesil. ‘It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Maior Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. j Q
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) DR IET *{Laﬁ‘a:r@rﬁw, 1944 Y HRT 35—l /36— & Sfich—
Under Section 35B/ 35E of CEA, 1944 an appeal fies to :-
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(@)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(j) (a) above.




(3)

(4)

()

(6)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of: Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
ﬁlled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FSTAT 8 I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- -deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Trlbunal on payment of

10% of the duty demanded where duty or duty and penalty are in dlspute or penalty, where
penalty alone is in dispute.” . T
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ORDER IN APPEAL

This appeal has been filed by M/s. Gujarat Medicraft Private Limited, Plot No.
3726-27, Phase-1V, GIDC, Vatwa, Ahmedabad- 382445 [for short — ‘appellant’] against OIO
No. 22/Cx-I/Ahmd/JC/KP/2017 dated 4.5.2017, passed by the Joint Commissioner, Central
Excise, Ahmedabad-I [for short — ‘adjudicating authority’].

2. Briefly, the facts are that the appellant vide his letters dated 30.6.2005 &
4.7.2005-, intimated Assistant Commissioner, Division II, Ahmedabad-I Commissionerate, that
relying on the case of M/s. Vinayaka Mosquito Coil Manufacturing Company [2004(174) ELT
107], they will be supplying free goods[medicines falling under chapter 30] to parties [wholesale
dealers, distributors, etc.] without payment of Central Excise duty. A show cause notice dated
9.6.2006, was therefore issued inter alia alleging that the appellant was printing MRP on the
goods supplied free of cost; that there was no special packing or marking to depict that the goods
were not for sale; that no mention was made on the invoices issued that the goods were supplied
free of cost; that the goods were cleared free of cost, without payment of duty. The notice
therefore, demanded Central Excise duty of Rs. 11,97,753/- + education cess of Rs 23,955/-
along with interest and further proposed penalty under section 11AC of the Central Excise Act,

1944, read with Rule 26 of the Central Excise Rules, 2002, on the appellant.

. 3. This notice was adjudicated vide OIO No. 50/JC/2006 dated 28.12.2006 wherein
the then adjudicating authority, confirmed the demand along with interest and further imposed
equivalent penalty on the appellant. Feeling aggrieved, the appellant filed an appeal before the
Commissioner(Appeals), Appeals-I, Central Excise, Ahmedabad, who vide his OIA No.
105/2007 dated 20.3.2007, allowed the appeal and set aside the OIO dated 28.12.2006. Feeling
aggrieved, the department approached the Hon’ble CESTAT who vide its. Order No.
A/10809/2015 dated 17.6.2015 passed the following orders[relevant portion]:

“5. Accordingly, we set aside the impugned order passed by the Commissioner(dppeals) and
uphold the demand of duty along with interest and set aside the penalty. The Adjudicating
authority is directed to re-quantify the demand of duty extending the benefit of the CENVAT
credit after verification of records in accordance with law.

4. In pursuance to this direction from the Hon’ble Tribunal, the matter was
adjudicated vide the impugned OIO dated 4.5.2017, wherein the adjudicating authority
confirmed the demand along with interest and further imposed equivalent penalty on the

appellant. Feeling aggrieved, the appellant has filed this appeal raising the following averments:

o that the adjudicating authority erred both on facts and in law in passing the impugned OIO;

e that the impugned order was passed ex parte;
e that the impugned order has been passed contrary to the directions of the Hon’ble Tribunal dated

17.6.2015;

. that in terms of the directions of the Hon’ble Tribunal the appellant has furnished all relevant

records for the purposes of working out the eligibility to CENVAT credit and the said nount"pf
CENVAT credit was liable to be deducted from the total duty; o 2R

\”"\fs’—
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*- e that the appellants had vide their letter dated 28.7.2016 and 25.4.2017 furnished all the
information /records to the adjudicating authority to ggr,_r_ive at the eligibility of CENVAT credit
and reduce the demand accordingly; .
e that the appellant had offered to submit further information that may be required to adjudicate the
matter as is evident from the correspondence with the department;
e that the imposition of penalty in the matter is in direct defiance of the order passed by the
Tribunal as the department and the appellant had not filed any appeal against the said order..

3. Personal hearing in the matter was held on 13.3.2018 wherein Shri Parth
Contractor, Advocate appeared on behalf of the appellant and reiterated the groundé of appeal.
He also submitted copies of citations viz. Surya Food & Agro Ltd [2003 taxmann.com1130],
Vinayak Mosquito Coil Manufacturing Co. [2005 tamann.com 1397], Indica Laboratories P Ltd
[2007(120) ECC 113] and Tuton Pharmaceuticals [[SCA No. 14068/2007, 1030/2008,
28490/2007, 15858/2007, 15853/2007 and 28540/2007]. ‘

6. I have gone through the facts of the case, the show cause notice, the earlier
original order, the orders issued by the Appellatte authorities; the impugned OIO and the grounds
raised in the appeal and during the course of personal hearing. I find that the issue to be decided
is whether the adjudicating authority was correct in confirming the demand along with interest
without gra.ﬁting the benefit of CENVAT credit. Further, the second point of determination is
whether the adjudicating authority was correct in imposing penalty when the Hon’ble Tribunal

had set aside the penalty.

7. On going through the order of the Hon’ble Tribunal, I find that the Tribunal

upheld the demand of duty along with interest after setting aside the penalty. However, the

adjudicating authority was directed to only re-quantify the demand of duty extending the benefit

of the CENVAT credit after verification of records, in accordance with law.

8. On going through the first issue to be decided, as to whether the adjudicating
authority was correct in confirming the demand along with interest without granting the benefit
of CENVAT credit, I find that the appellant has not provided copies/records as listed in para 15.3
of the impugned OIO. Moreover, the appellant failed to attend the personal hearing granted by
the adjudicating authority, over a period spanning six months. The appellant however, in his
appeal papers stated that they had offered to submit any further information, required to
adjudicate the matter. So in the interest of justice, I éun of the view that the matter may be
remitted back to the adjudicating authority, with a direction that the appellants will provide the
copies/records as listed in para 15.3, within a period of three months from the receipt of this
order. The adjudicating authority is directed to re-quantify demand of duty extending the benefit

of the CENVAT credit after verification of records, in accordance with law as directqqi_ ,i_n\“pargxs

DT,

of the order dated 17.6.2015 of the Hon’ble Tribunal.

j L

8.1 I further find that the appellant has relied upon certain case laws, “I

discuss the same.
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(i) Sulya Food & Agro Ltd {2003 t_axmann.comf 130]. The Hon’ble Tribunal held that quantity discounts
given, irrespective of manner of administering, are eligible for deduction while fixing the assessable value

which are subject to duty on advalorem basis. The principle remains clarified in regard to goods bearing
MRP under Board’s circular dated 28.10.2002. '

(ii)‘Vinayakb Mosquito Coil Manufacturing Co. [2005 tamann.com 1397]. The Hon’ble Tribunal in this
case set aside the impugned order and allowed the appeal of the appellant upholding the contention that in
case of free supply, there is no sale and the provisions of Section 4A are not attracted. :

(iii)Indica Laboratories P Ltd [2007(120) ECC 113]. In this case the Larger Bench of the Tribunal held as
follows: ‘ '

(a) Sale is not a necessary condition for charging to excise duty. Duty becomes payable
(unless otherwise exempted) in respect of every removal of excisable goods.

(b) - The concept of quantity discount applicable in the context of valuation under Section 4 is
not applicable in determining value under Section 4A, for the forgoing reasons.

() In the present case, the sale is for the gross quantity at the net price and the claimed free
supply is not meant for the ultimate customer; such quantity claimed to be given also carried
MRP. Therefore, duty shall be discharged on the entire quantity including goods covered as “the
quantity discount” on the basis of valued arrived at under Section 4A after giving the abatement
provided

(iv)Tuton Pharmaceuticals [[SCA No. 14068/2007, 1030/2008, 28490/2007, 15858/2007,
15853/2007 and 28540/2007]. The Hon’ble High Court of Gujarat in this case held as follows:

[relevant extracts]:

. 26. We may recall, counsel for the petitioners during the course of arguments had dropped the
issue of non-charging of the duty under section 44 of the Act on the trade-discount provided to
the dealers on the extra medicines supplied to the dealers Jree of cost by way of trade-discount on
bulk purchases. In that view of the matter, two issues need to be decided. First is of constitutional
validity of section 44 of the Act and second is whether upon clearance of the medicines for
supplying to the dectors by way of free samples, any duty can be charged, and if so, the same
would be leviable under section 44 or section 4 of the Act? _ ' :

40. In the result, these petitions are disposed of with Jfollowing directions:

1. The petitioner's challenge to the vires of section 44 of the Act Sfails.
2. It is clear that the excise duty on the doctors' free samples can be levied only under section 4 of

the Act and not under section 4A.
' 3. Any instructions and directions to the contrary is set aside.

8.2 However, as is mentioned in para 3 supra, the Tribunal in this case has already
upheld the demand of duty along with interest and the adjudicatin g authority was only directed to

re-quantify the demand of duty after extending the benefit of CENVAT. Therefore, the reliance

on the aforementioned case laws would be of no help to the appellant.

9. Going to the second issue as to whether the adjudicating authority was correct in

imposing penalty when the Hon’ble Tribunal had set aside the penalty. I do not find any merit in

- what has been mentioned in para 19 of the impugned OIO dated 4.5.2017. The question of
imposition of penalty simply does not arise since this was not the issue which was to be dealt

with by the adjudicating authority. The penalty imposed therefore, is set aside.

10. In view of the foregoing, the matter is remitted back 1o the adjudicating authority
in terms of para 8, supra. The penalty imposed vide the impugned OIO is set aside ip, ,teyms;of«. .

the direction of the Hon’ble Tribunal vide its order dated 17.6.2015. 5@75-«-'-#;’: o
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11. 3frerhal G@RT aot &t 918 el & FRTERT 5o 0 & AT oe B
11. The appeal filed by the appellant stands disposed of in above terms.

‘/
(3HT )
A (3rdTew)
Date: .3.2018
Attested
(Vinod Lukose)

Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Gujarat Medicraft Private Limited,
Plot No. 3726-27,

Phase-1V, GIDC,

Vatwa,

Ahmedabad- 382445

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .
The Principal Commissioner, Central Tax, Ahmedabad South.
The Deputy/Assistant Commissioner, Central Tax, Division-II, Ahmedabad Soqth.

’6./’11"41% Joint Commissioner, Central Tax, Ahmedabad South Commissionerate.
5

hadi S e

N~

. Phe Assistant Commissioner, System, Central Tax, Ahmedabad South.

7 Guard File.
7. P.A.







